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 1.  TIME:  9:00   CASE#: MSC06-01441 
CASE NAME: BROOKS VS. SENN 
HEARING ON MOTION FOR ASSIGNMENT ORDER 
FILED BY JUDGMENT RECOVERY ASSISTANCE, LLC 
* TENTATIVE RULING: * 
 
Continued by the Court to be heard on same date as Defendant’s Motion for Sanctions: May 31, 
2017, at 9:00 a.m., in Department 9.  Plaintiff’s assignee Recovery Assistance is requested 
to file a response to the Defendant’s Opposition to the Motion for Assignment Order, addressing 
the points raised therein. 
 

  

 2.  TIME:  9:00   CASE#: MSC11-02757 
CASE NAME: NATALE VS. DUMAS 
HEARING ON MOTION FOR SANCTIONS 
FILED BY CATHERINE NATALE, FRANK NATALE 
* TENTATIVE RULING: * 
 
Based on the knowing, willful, continuing, repeated and egregious violations of Court Orders 
and the Discovery Act relating to ignoring deposition notices, failing to respond to and verify 
answers to discovery, and likely witness tampering, the Defendants’ cross-complaint is stricken 
and they are precluded from offering any evidence relating to the allegations contained in their 
Cross-Complaint, as well as evidence and testimony not previously disclosed in discovery.  
Defendant’s contention that the Plaintiff’s motion is “too late” is without merit.  The requested 
discovery was pending before the prior trial date.  In addition, monetary sanctions are 
warranted, granted and will be imposed for preparation of the motion, response to the motion 
and court appearance to argue the motion, if defendants require argument on this tentative 
ruling.  Plaintiff’s attorney shall prepare an itemized breakdown of the time spent in this regard, 
and at that time, the Court will order appropriate monetary sanctions.  The itemized breakdown 
under oath shall be filed with the Court within 10 days of this hearing. 
 

  

 3.  TIME:  9:00   CASE#: MSC14-02101 
CASE NAME: IGREVSKIY VS. CISNE-JIMINEZ 
HEARING ON MOTION TO VACATE JUDGMENT AND ENTER DIFFERENT JUDGMENT 
FILED BY GARY CISNE-JIMINEZ 
* TENTATIVE RULING: * 
 
            Defendant/Cross-Complainant Gary Cisne-Jimenez’s Motion to Vacate Judgment and 

Enter Different Judgment, pursuant to Code of Civ. Pro. § 663, is denied. 

 First, Cross-Complainant’s motion pursuant to CCP § 663a is untimely.  CCP § 663a (2) 

provides the notice of intent to make a motion to vacate judgment must be filed, “Within 15 days 

of the date of mailing of notice of entry of judgment by the clerk of the court pursuant to Section 
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664.5, or service upon him or her by any party of written notice of entry of judgment, or within 

180 days after the entry of judgment, whichever is earliest.” 

 Here, according to the Proof of Service, on February 6, 2017, the Notice of Entry of 

Order was served on Cross-Complainant by mail.  Cross-Complainant filed this Motion 

to Vacate on March 21, 2017, more than 15 from the date of mailing of the Notice of Entry 

of Order.   

 Although the document was entitled, “Notice of Entry of Order” the time period for Cross-

Complaint to act commenced at the mailing of the Order.  The Order constituted entry of new 

judgment. “[A] motion to vacate a judgment pursuant to Code of Civil Procedure section 663… 

does not contemplate merely the setting aside of the judgment, as does a motion for new trial or 

a motion for relief from default under C.C.P. 473. It expressly provides for vacating the judgment 

and entering of another judgment.” (20th Century Ins. Co. v. Superior Court (2001) 90 

Cal.App.4th 1247, 1260. See also Dolan v. Superior Court (1920) 47 Cal. App. 235, 241.) 

 Secondly, the court no longer has jurisdiction to hear the motion, pursuant to Section 

663(b).  It provides in part: “[T]he power of the court to rule on a motion to set aside and vacate 

a judgment shall expire 60 days from the mailing of notice of entry of judgment by the clerk of 

the court pursuant to Section 664.5, or 60 days after service upon the moving party by any party 

of written notice of entry of the judgment, whichever is earlier…”   

 Here, the hearing date of May 3, 2017, is beyond the 60-day time frame, even 

considering February 6, 2017, as the commencement date.    

 Next, Cross-Complainant has not met his burden for relief under CCP § 663. “A motion 

to vacate under section 663 is a remedy to be used when a trial court draws incorrect 

conclusions of law or renders an erroneous judgment on the basis of uncontroverted evidence.”  

(Simac Design, Inc. v. Alciati (1979) 92 Cal.App.3d 146, 153.)  A CCP § 663 motion may be 

granted if the court’s legal conclusions are inconsistent with the uncontroverted facts of the 

case. (Swanson v. Wheeler (1952) 112 CA2d 43, 44–45.)   

   Cross-Complainant has not demonstrated or attempted to show the court’s judgment 

was erroneous.  Instead, Cross-Complainant brings this motion on the ground he was out of the 

country when the Cross-Defendant filed the Motion to Set Aside and Vacate Judgment. 

 Finally, Cross-Complainant provides no authority for seeking relief in this manner.  
Procedurally, following the granting of a motion pursuant to CCP § 663, the aggrieved party is to 
file an appeal.  Code Civ. Proc., § 663a(e) provides, “An order of the court granting a motion 
[vacate judgment] may be reviewed on appeal in the same manner as a special order made 
after final judgment.” (See also Reeves v. Hutson (1956) 144 Cal. App. 2d 445, 450.) 
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 4.  TIME:  9:00   CASE#: MSC15-00561 
CASE NAME: MARIA CASTRO-CAUDILLO VS. SAVE MARTS 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY SAVE MARTS SUPERMARKETS 
* TENTATIVE RULING: * 
 
 The hearing is continued to the same date and time as the Issue Conference: May 18, 
2017, at 9:00 a.m., in Department 9.  Plaintiff’s expert witness, Zachary M. Moore, shall be 
present in person.  Mr. Moore shall submit to an examination under Evidence Code section 402, 
so that the Court may determine the admissibility of his opinions concerning the allegedly 
negligent condition of defendant’s premises. 
 
 The Court finds Mr. Moore’s opposition declaration, filed on April 21, 2017, amateurish 
and unpersuasive.  The lengthy paraphrasing of deposition testimony and declarations is not 
helpful to the Court.  (Moore Dec., ¶ 8 and ¶ 9.)  The opinion stated in paragraph 12, that 
defendant was negligent in failing to touch every square inch of floor in a 65,000 square foot 
retail space with a push broom — every hour — is patently absurd. 
 
 This leaves paragraphs 10 and 11 of the declaration, in which Mr. Moore offers the 
opinion that the floor was unreasonably slippery.  The Court is not as impressed as Mr. Moore 
by the use of an “English XL Variable Incidence Tribometer,” given that Mr. Moore never 
explains how it is used.  And the Court is troubled by the fact that Mr. Moore apparently tested a 
section of floor several feet away from the place where plaintiff fell, and misleadingly gave the 
Court only the “wet slip resistance index values,” not the values for a dry condition of the floor.  
(See, Beyer Dec., filed on 4-28-17, ¶¶ 7-9 and ¶ 15.)  Further, Mr. Moore apparently did not 
inquire into the crucially important factor of floor care maintenance at the time of the incident.  
(Id., at ¶¶ 10-14.) 
 
 After the section 402 hearing, the Court will hear oral argument on the motion for 
summary judgment, and will likely take it under submission.  If the Court is not persuaded that 
Mr. Moore’s opinions are competent expert witness testimony, the motion will likely be granted. 
 

  

 5.  TIME:  9:00   CASE#: MSC16-00158 
CASE NAME: TAMASHII RAMEN VS. PACIFIC INFINITY 
HEARING ON MOTION TO STRIKE FICTITIOUS NAME AMENDMENT 
FILED BY PACIFIC INFINITY COMPANY, INC., TERRY KWONG 
* TENTATIVE RULING: * 
 
 Defendants Pacific Infinity Company, Inc. and Terry Kwong’s motion to strike Plaintiffs’ 
Fictitious Name Amendment to the Complaint, filed March 13, 2017, by Tamashii Ramen 
House, LLC, Kin Fung and Mona Chin Fong is granted.  The requirements for such an 
amendment under CCP Section 474 have not been met.  Code of Civil Procedure Section 474 
provides a method for adding defendants after the statute of limitations has expired, but this 
procedure is available only when the plaintiff is actually ignorant of the facts establishing a 
cause of action against the party to be substituted for a Doe defendant.  See McClatchy v. 
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Coblentz (2016) 247 Cal.App.4th 368, 371-372.  The stated purpose of the Doe joinder statute is 
to preserve the integrity of the statute of limitations defense for later-named defendants, while 
permitting liberal joinder of newly discovered parties.  “The question is whether the plaintiff knew 
or reasonably should have known that he had a cause of action against the defendant.”  
See McClatchy, supra, 247 Cal.App.4th at 372.   
  
 Defendants argue that the documents they provided before the Complaint was filed and 
in subsequent discovery clearly show the existence of Orchid Bowl and its role in the operation 
of the restaurant that Tamashii Ramen House replaced.  Orchid Bowl was still signing all payroll 
checks for the employees of Tamashii Ramen House, with Kwong doing the actual signing.  
See Shklovsky Decl., paragraphs 6, 8, 9 10 and Exhibits C and E.  
 
 Plaintiffs concede that they knew the identity of Orchid Bowl but had no idea what 
connection it had to Kwong and their partnership and/or transactions.  For example, with respect 
to the payroll checks, Plaintiffs contend that they simply understood that Kwong was using 
Orchid Bowl as an instrumentality to fulfill his own obligation under the implied/oral partnership 
agreement to finance the Richmond Tamashii restaurant.  See K. Fung Decl., paragraph 5.  
As to all the other documents, Plaintiffs contend they either never received them or that they 
only show that Orchid Bowl was the restaurant Kwong ran in that location prior to entering into 
the transactions with the Fungs.  The documents do not show Orchid Bowl’s involvement in this 
case or how it could be a cause of Plaintiffs’ injuries.  See K. Fung Decl., paragraphs 2, 3, 4, 
and 6.  The Fungs also point to the form interrogatories answered by Kwong that he was not 
acting as the agent for any person in connection with any facts or circumstances relating to 
Plaintiffs’ Complaint.  See Galliver Decl., paragraphs 2, 3 and Exhibits 1 and 2.  However, the 
Galliver declaration cannot be considered by the court since it is unsigned.   
 
 Plaintiffs argue that even if they knew the identity of Orchid Bowl, it did not know Orchid 
Bowl’s relationship to Plaintiffs’ injury and therefore met the test of CCP Section 474.  See 
McClatchy, supra, 247 Cal.App.4th 368, 371-376; Miller v. Thomas (1981) 121 Cal.App.3d 440, 
444-445 (“[E]ven when a person’s identity has been known to plaintiff when the action was filed, 
the use of CCP Section 474 has been upheld if the plaintiff was initially unaware of that person’s 
true relationship to the injuries on which the action was based . . .”); McOwen v. Grossman 
(2007) 153 Cal.App.4th 937, 943, citing Fuller v. Tucker (2000) 84 Cal.App.4th 1163, 1170.  (“In 
keeping with the liberal interpretation of Section 474, it is now well-established that even though 
the plaintiff knows the existence of the defendant sued by a fictitious name, and even though the 
plaintiff knows the defendant’s actual identity (that is, his name), the plaintiff is “ignorant” within 
the meaning of the statute if he lacks knowledge of that person’s connection with the case or 
with his injuries.  As put by another court:  “The phrase “ignorant of the name of the defendant” 
is broadly interpreted to mean not only ignorant of the defendant’s identity, but also ignorant of 
the facts giving rise to a cause of action against that defendant.”)   
 
 The evidence is very close on whether Plaintiffs were “truly ignorant” of Orchid Bowl’s 
involvement in their injuries.  There is certainly evidence that during the underlying transactions 
with Kwong, Kwong never told Plaintiffs that he was acting on behalf of Orchid Bowl.  See K. 
Fung Decl., paragraphs 3, 4.  
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 As to the payroll checks issued to the Fungs by Orchid Bowl, K. Fung testified that he 
believed that “Kwong was simply using Orchid Bowl as an instrumentality to fulfill his own 
obligations under the partnership agreement.”  K. Fung testified:  “I did not know that Orchid 
Bowl had some right or interest in the partnership or in the transactions described in the 
Complaint.”  See Fung Decl., paragraph 5.  K. Fung never addresses the fact that Orchid Bowl 
reimbursed him for expenses in connection with opening the Tamashii restaurant.   
 
 Fung and his counsel deny ever receiving Orchid Bowl’s Statement of Revenues and 
Expenses for 2013 or the Schedule C form its tax Form 1040.  See Fung Decl., paragraph 6; 
Galliver Decl., paragraph 12.  Whether these documents were disclosed before the Complaint 
was filed is largely irrelevant.  Plaintiffs knew that Orchid Bowl was the name of the business 
operated by Kwong in his Richmond mall prior to their negotiations to replace Orchid Bowl with 
Tamashii Ramen House.  Documents that show the prior restaurant’s success (or failure) 
say little about Orchid Bowl’s involvement in the transactions/partnership between Kwong and 
the Fungs. 
 
 However, there is a License and Royalty Agreement, dated December 2013, which 
does show Plaintiffs’ knowledge of Orchid Bowl’s probable liability to them or Tamashii Ramen 
House.  The Agreement is unsigned, but it was inevitably drafted by the Fungs since they or 
their restaurant, Tamashii Ramen House, is the Licensor.  The first page of this agreement is 
attached to Defendants’ Moving Papers as Exhibit C to the Shklovsky Decl.; the entire License 
and Royalty Agreement is attached as Exhibit D to the Shklovsky Reply Decl.  The License 
and Royalty Agreement states that it was made between the Tamashii Ramen House and 
Orchid Bowl.   
 
 The “Recitals” state: 

 
Licensor (Tamashii Ramen House) is the owner of all right, title and interest in all 
intellectual properties in conjunction to the business of Tamashii Ramen House, 
which is operating restaurant and food business in USA. 
 
Licensee (Orchid Bowl) is the corporation which is incorporated to conduct 
restaurant business in 3288 Street, C-136, Pacific East Mall, Richmond, CA 
94804. 

   
Licensee may desire to utilize the intellectual properties which belong to Licensor 
in order to facilitate and conduct restaurant business in Northern California. The 
intellectual properties include, but not limited to, trade mark, service mark, 
management know-how, restaurant concept and design, recipe and other 
knowledge and information to conduct restaurant business under the license by 
licensor.   

   
Licensee may also desire Licensor to provide advisory service in order to utilize 
the intellectual properties owned by Licensor. 

   
Licensee shall pay the fee to utilize the intellectual properties, mentioned above. 
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See Exhibit D to Shklovsky Reply. Decl., Exhibit D.   
   
 The Agreement then sets out the terms.  Section I sets out the “License of Intellectual 
Properties.”  Section II describes Orchid’s Bowl’s monthly payment obligations to Tamashii for 
use of the trademark license granted in Section I.  Section III concerns the term of the 
agreement (3 years) and its renewal terms.  Section IV through XIII are other standard 
provisions, not relevant to the issue here.  Certainly, the Recitals and Section I and II clearly 
show that the Fungs understood that Orchid Bowl, and not Kwong, was the party who would 
acquire the intellectual property associated with the restaurant.  In this agreement, Orchid Bowl 
wished to purchase the trademark license and other intellectual property of Tamashii in turn for 
royalty payments to it.    
  
 The Fungs’ Complaint alleges, inter alia, a cause of action for infringement of trade 
name and trademark under common law.  (Cmplt, Twelfth Cause of Action)  This cause of 
action contends that the Fungs established their exclusive right to use the name “Tamashii 
Ramen House,” its trademark.  Plaintiffs contend the only Defendants Kwong and Pacific 
excluded them from the restaurant and continued to use their trade name and trademark.  
However, the License and Royalty Agreement show that Plaintiffs knew the fact that Orchid 
Bowl would be the party to license the intellectual property (trademark, trade name) from 
Tamashii, not Kwong or Pacific.  Therefore, it was not just Kwong and Pacific that “stole” 
Tamashi’s identity and concept, but also likely Orchid Bowl.   
   
 Accordingly, this court finds that a reasonable person could “connect the dots” between 
Orchid Bowl and trademark infringement, particularly with the knowledge of the existence of 
Orchid Bowl and its active involvement in payroll and reimbursing expenses on behalf of Kwong.  
 
 The court rules on the following objections made by Plaintiffs as follows: 
 
Declaration of Michael Shklovsky 
 
 Shklovsky Decl., paragraph 6, page 8, lines 8-12:  Sustained from line 11, starting with 
“confirm” to line 12, ending with “action.”  Otherwise, overruled. 
 
 Shklovsky Decl., paragraph 9, page 8, line 25 to page 9, line 2:  Sustained – foundation  
 
 Defendants do not file evidentiary objections with their Reply but the court will not 
consider the opposition declarations of counsel, James Galliver, or counsel, Paro Astuorian.  
They are both unsigned. 

 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   05/03/17 

 
 

- 7 - 

 6.  TIME:  9:00   CASE#: MSC16-00567 
CASE NAME: JOHNSON VS. MEDICAL MANAGEMENT 
HEARING ON MOTION TO SET ASIDE DEFAULT 
FILED BY MEDICAL MANAGEMENT INTERNATIONAL INC., et al. 
* TENTATIVE RULING: * 
 
Unopposed – granted.  Defendants shall file Answer to the Complaint within 10 days from date 
of this hearing. 
 

  

 7.  TIME:  9:00   CASE#: MSC16-01721 
CASE NAME: BMO HARRIS BANK VS. ZHIM 
HEARING ON MOTION FOR ORDER THAT TRUTH OF MATTERS BE DEEMED ADMITTED 
FILED BY BMO HARRIS BANK, N.A. 
* TENTATIVE RULING: * 
 
Unopposed – granted. 
 

  

 8.  TIME:  9:00   CASE#: MSC16-01721 
CASE NAME: BMO HARRIS BANK VS. ZHIM 
HEARING ON MOTION FOR ORDER COMPELLING ANSWERS TO SPECIAL INTERROGS. 
FILED BY BMO HARRIS BANK, N.A. 
* TENTATIVE RULING: * 
 
Unopposed – granted.  Verified answers shall be filed within 15 days from the date of 
this hearing. 
 

  

 9.  TIME:  9:00   CASE#: MSC16-01721 
CASE NAME: BMO HARRIS BANK VS. ZHIM 
HEARING ON MOTION FOR ORDER COMPELLING ANSWERS TO FORM INTERROGS. 
FILED BY BMO HARRIS BANK, N.A. 
* TENTATIVE RULING: * 
 
Unopposed – granted.  Verified answers shall be filed within 15 days from the date of 
this hearing. 
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10.  TIME:  9:00   CASE#: MSC16-01721 
CASE NAME: BMO HARRIS BANK VS. ZHIM 
HEARING ON MOTION FOR ORDER THAT DEFENDANT RESPOND TO  
INSPECTION DEMAND  /  FILED BY BMO HARRIS BANK, N.A. 
* TENTATIVE RULING: * 
 
Unopposed —granted.  Verified responses shall be filed within 15 days from the date of 
this hearing. 
 

  

11.  TIME:  9:00   CASE#: MSC16-01825 
CASE NAME: REYNOLDS VS. JOHN MUIR HEALTH 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of REYNOLDS 
FILED BY JOHN MUIR HEALTH 
* TENTATIVE RULING: * 
 
Hearing dropped from calendar due to Stipulation filed 4/25/17 agreeing to leave to amend. 
 

  

12.  TIME:  9:00   CASE#: MSC16-01921 
CASE NAME: MACAALAY VS. OWENSBY 
HEARING ON MOTION TO CONSOLIDATE WITH C16-02003 
FILED BY SANDRA OWENSBY 
* TENTATIVE RULING: * 
 
Unopposed – granted.  C16-01921 will be the lead case number and future documents should 
be filed in this case. 
 

  

13.  TIME:  9:00   CASE#: MSC16-02003 
CASE NAME: ARCH INSURANCE VS. OWENSBY 
SPECIAL SET HEARING ON: SEE MOTION FILED IN C16-01921 
SET BY SANDRA OWENSBY 
* TENTATIVE RULING: * 
 
Unopposed – granted. 
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14.  TIME:  9:00   CASE#: MSC16-02177 
CASE NAME: HICKEY VS. CARRINGTON 
HEARING ON MOTION FOR CONSOLIDATE SUPERIOR COURT CASE NO. MS17-0052 
FILED BY MICHAEL J. HICKEY, MERCEDES V. HICKEY 
* TENTATIVE RULING: * 
 
Denied.  The cases sought to be consolidated do not share common issues of law or fact, as 
required by CCP 1048.  This case is for foreclosure, and the MS17-0052 is for unlawful detainer.  
Further, a judgment was entered in the unlawful detainer action on March 22, 2017. 
 

  

15.  TIME:  9:00   CASE#: MSC16-02351 
CASE NAME: KEADING VS. KEADING 
HEARING ON MOTION FOR LEAVE TO FILE CROSS-COMPLAINT 
FILED BY HILJA KEADING 
* TENTATIVE RULING: * 
 
Unopposed – granted.  The Cross-complaint shall be filed with the Court within 15 days. 
 

  

16.  TIME:  9:00   CASE#: MSC17-00297 
CASE NAME: TOY VS. ESTES 
HEARING ON DEMURRER TO COMPLAINT of TOY 
FILED BY YOLANDA KAY ESTES 
* TENTATIVE RULING: * 
 
Unopposed – the demurrer is sustained without leave to amend. 
 

  

17.  TIME:  9:00   CASE#: MSC17-00297 
CASE NAME: TOY VS. ESTES 
HEARING ON MOTION TO STRIKE PORTIONS OF PLAINTIFF'S COMPLAINT 
FILED BY YOLANDA KAY ESTES 
* TENTATIVE RULING: * 
 
Unopposed – granted.  Punitive damages are stricken without leave to amend. 
 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   05/03/17 

 
 

- 10 - 

18.  TIME:  9:00   CASE#: MSC17-00297 
CASE NAME: TOY VS ESTES 
HEARING ON OSC RE: WHY CASE SHOULD NOT BE DISMISSED 
FOR PLAINTIFF'S FAILURE TO APPEAR ON 4/4/17 & PROSECUTE CASE 
* TENTATIVE RULING: * 
 
Plaintiff has failed to respond to the OSC.  The case is dismissed. 
 

  

19.  TIME:  9:00   CASE#: MSC17-00297 
CASE NAME: TOY VS. ESTES 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Dropped in view of Line 18 ruling. 
 

  

20.  TIME:  9:00   CASE#: MSC17-00525 
CASE NAME: KONG VS. NORTH BAY CUSTOM CARE 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY NORTH BAY CUSTOM CARE PHARMACY, INC. 
* TENTATIVE RULING: * 
 

The demurrer filed by North Bay Custom Care Pharmacy, Inc. (“North Bay”) is sustained 
in part and overruled in part.  Leave to amend is granted only as stated below.  Plaintiff shall 
serve and file any amended complaint on or before May 17, 2016.  If plaintiff does not file an 
amended complaint, North Bay shall file and serve its Answer on or before May 31, 2016. 

 
Request for Judicial Notice 
 
The court grants North Bay’s unopposed Request for Judicial Notice filed 9/9/16.  The 

court takes judicial notice of the existence and contents of the attached exhibits to the fullest 
extent permitted by law.  (See Fontenot v Wells Fargo Bank (2011) 198 Cal. App. 4th 256, 264; 
Fremont Indemnity Co. v. Fremont General Corp. (2007) 148 Cal.App.4th 97, 113; Sosinsky v. 
Grant (1992) 6 Cal.App.4th 1548, 1564-1565; Yvanova v. New Century Mortgage Corp. (2016) 
62 Cal.4th 919, 924, n. 1.) 
  

Summary of the Complaint in the First Action 
 

North Bay’s principal argument is that this case is barred by the dismissal with prejudice 
of an earlier action between the parties.  Therefore, it is important to review the allegations of 
the complaint in Contra Costa County Superior Court Case No. C12-00257 (the “First Action”).   

 
Plaintiff, Kong, is a pharmacist and a shareholder in North Bay.  (¶ 1.)  North Bay is a 

family business.  Its only shareholder besides Kong is Kong’s sister-in-law, defendant Nancy 
Chao.  (¶ 2.)  Chao owns 70% of the shares and directed North Bay’s operations.  (¶ 13, 15.)   
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Kong owns 30%. 
 

Corporations Code section 1800 requires a shareholder to own at lease 33-1/3% of the 
shares to file an action for involuntary dissolution.  Though Kong owns only 30% of the shares, 
she is qualified to file a dissolution action because the shares of a shareholder who has 
engaged in persistent fraud are not counted, and Chao has engaged in persistent fraud.  (¶ 9.)   
 

In September 2010, North Bay instructed its corporate accountant that Kong owned 30% 
of North Bay.  (¶ 28.)  However, in November 2010, North Bay issued a check to Kong with a 
notation that it was a “loan return.”  (¶ 29.)  Then, in January 2011, defendant Chao told Kong 
when Kong was continuing to work part-time at the pharmacy that she would be paid for her 
work and that her work contributed to corporate profitability which would be shared with Kong as 
a shareholder.  (¶ 30.)  Finally, in March 2011, Chao denied Kong any role in the business and 
asserted that Kong had no interest in it.  (¶ 31.)  Chao removed Kong from the corporate bank 
account and refused to release any records concerning North Bay to Kong.  (¶ 32.)  Kong 
believes that Chao paid herself excessive amounts for services, while paying Kong nothing.  (¶ 
34.)  Chao has frozen Kong out of the business and denied she still owns any shares in it.  (¶ 
35.) 

 
Based on these allegations, the complaint in the First Action alleges causes of action for:  

(1) Involuntary Corporate Dissolution; (2) Production of Corporate Records; (3) Accounting; (4) 
Breach of Fiduciary Duty; and (5) Fraud.  The Second Cause of Action seeking production of 
corporate records does not specify the records in any detail and does not state a time frame.  It 
does not, for example, request records from 2009 through 2013, as North Bay asserts.   
 

Subsequent Proceedings in the First Action 
 
Defendant North Bay filed a demurrer to the cause of action for Involuntary Corporate 

Dissolution.  The court sustained it without leave to amend on June 18, 2012.  (Ex. C to DRJN.)   
Plaintiff filed a First Amended Complaint on July 2, 2012, which dropped that cause of action. 
The allegations of the First Amended Complaint are largely the same as the allegations in the 
Complaint.   

 
The parties subsequently settled the First Action and plaintiff filed a Request for 

Dismissal with Prejudice on October 8, 2013.  (Ex. E to DRJN.) 
 

Complaint in this Action 
 
Plaintiff filed the Complaint in the current action on May 17, 2016.   The factual 

background tracks what Kong alleged in the First Action.   Kong put in time and money.  She 
was a 30% shareholder.  But in 2011, defendant Chao, her sister-in-law and the 70% 
shareholder, took the position that Kong had never been, or no longer was, a shareholder.  (¶ 1, 
3, 12-22.)   
 

In late 2013, Kong learned that Walgreens was interested in buying North Bay’s assets.  
“Under pressure of pending trial dates and prospective orders to compel the production of 
financial records, [defendants] relented and agreed that plaintiff owned 30% of North Bay’s 
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shares and recognized plaintiff’s shareholder rights, including her right to an accounting and 
disclosures as a shareholder.”  (¶ 26.) 

 
In November 2013, the parties sold North Bay to Walgreens under an Asset Purchase 

Agreement and distributed the proceeds to Kong and Chao.  (¶ 28.)  Upon the sale to 
Walgreen’s, North Bay ceased business operations as a going concern.   Nevertheless, Chao 
refuses to dissolve the corporation.  (¶ 33, 34.)  The sale to Walgreen’s excluded certain assets.  
North Bay kept the monies it had on hand and its receivables.  Further, certain tangible and 
intangible property was excluded.  (¶ 35.)  Kong believes that North Bay still has about $2 
million in cash on hand and approximately $800,000 in other assets.  (¶ 41.)  North Bay also 
received additional revenue of $5 million at the end of 2013, consistent with its gross revenues 
in the prior several years.  (¶ 41.)  Although partial proceeds were distributed to both 
shareholders after the sale to Walgreen’s, Kong believes that Chao has since used monies that 
properly belong to Kong, and to North Bay for Kong’s benefit.  (¶ 43.)  Further, Chao has been 
charged with Medi-Cal fraud and Kong believes that Chao will use corporate funds to defend 
herself from those charges.  (¶ 43.)  Kong learned about the Medi-Cal problem in January 2014.  
(¶ 45.)  Kong now believes that Chao made false representations to Walgreen’s and that this 
may create liability for Kong, who also signed the seller’s representations and warranties, 
although with incomplete information.  (¶ 42, 46.)  Chao also wrongly distributed hundreds of 
thousands of dollars from North Bay’s accounts to herself to frustrate Kong’s shareholder rights.  
(¶ 50.)   

 
Based on these allegations, plaintiff alleges the following causes of action in the current 

action:  (1) Breach of Fiduciary Duty by defendant Chao; (2) For Inspection and Copying of 
Corporate Records (based on demands for records made between October 2013 and February 
2014); (3) Breach of the Settlement Agreement, by both defendants; (4) Involuntary Dissolution 
of Corporation; (5) Appointment of a Receiver; and (6) Accounting.   
 

The Settlement Agreement 
 

When they resolved the First Action, the parties signed a document entitled, “Settlement 
and Shareholding Acknowledgment Agreement” (the “Settlement Agreement.”)   (See Ex. B to 
the complaint in this action.)  The pertinent terms are as follows. 

 
The Settlement Agreement is entered to resolve the First Action and to acknowledge 

shareholding ownership.    
 

Kong agrees to dismiss the First Action with prejudice “immediately upon the execution 
of this Agreement and delivery of her stock certificate representing her 30 % ownership of North 
Bay . . .”  (¶ 1.)   

 
North Bay acknowledges that Kong holds a 30% share in North Bay.  Kong retains 

shareholder rights to North Bay.  No party releases or waives these rights or obligations 
including those rights enumerated in Cal. Corp. Section 1800 et. seq. [involuntary dissolution.] 

 
Each party has consulted with an attorney and has participated in drafting the Settlement 

Agreement.  Therefore, it is not to be construed against either of the parties.  (¶ 4.) 
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The Settlement Agreement does not contain any language by which either party 

releases any claims against the other party.    
 

Res judicata does not bar the entire action. 
 

“Res judicata, or claim preclusion, prevents relitigation of the same cause of action in a 
second suit between the same parties or parties in privity with them. Collateral estoppel, or 
issue preclusion, ‘precludes relitigation of issues argued and decided in prior proceedings.’ . . . 
Under the doctrine of res judicata, if a plaintiff prevails in an action, the cause is merged into the 
judgment and may not be asserted in a subsequent lawsuit; a judgment for the defendant 
serves as a bar to further litigation of the same cause of action.”  (Mycogen Corp. v. Monsanto 
Co. (2002) 28 Cal.4th 888, 896 (emphasis added).)  A dismissal with prejudice can serve as a 
judgment and may bar further litigation between the parties on the same cause of action.  (See 
Kronkright v. Gardner (1973) 31 Cal.App.3d 214, 218.)   
 

 In determining whether the cause of action is the same, California courts follow the 
primary rights theory.  (Mycogen Corp. v. Monsanto, supra, 28 Cal.4th 888, 904.)  The primary 
right is “simply the plaintiff’s right to be free from the particular injury suffered.”  (Ibid.)  “[I]f the 
action involves the same injury to the plaintiff and the same wrong by the defendant then the 
same primary right is at stake even if in the second suit, the plaintiff pleads different theories of 
recovery, seeks different forms of relief and/or adds new facts supporting recovery.”  (Eichman 
v. Fotomat Corp. (1983) 147 Cal.App.3d 1170, 1174-1175.)  However, if the new facts occurred 
after the complaint was filed in the earlier action and the plaintiff did not file a supplemental 
complaint, res judicata does not bar a claim based on those facts.  (Allied Fire Protection v. 
Diede Construction, Inc. (2005) 127 Cal.App.4th 150, 155.)   

 
Here, the First Action was filed on February 9, 2012.  It alleged the following pertinent 

types of injuries:  defendants’ failure to produce corporate records through that date; not fully 
paying Kong as a pharmacist; denying that Kong had rights as a shareholder; and failing to 
honor such rights. 

 
Kong did not file a Supplemental Complaint.  She dismissed the First Action on October 

8, 2013.  The sale to Walgreens did not occur until November 2013.   
 
In the current action, Kong alleges some injuries that had not yet occurred when she 

filed the dismissal of the First Action and that represent different causes of action.  These 
injuries include that defendants involved her in misrepresentations to Walgreens, improperly 
spent or withheld assets that were not sold to Walgreens, and failed to disclose some records 
that were not at issue in the First Action.  These records include the tax return for 2013, which 
would not have been prepared by the time Kong dismissed the First Action, and documents 
related to alleged Medi-Cal fraud that Kong did not learn about until January 2014.  The 
complaint in this action also alleges breach of the settlement agreement that ended the First 
Action and was obviously not litigated there. 
  

In summary, this action is not based entirely on the causes of action that were or could 
have been asserted in the First Action.  Therefore, res judicata does not bar this action in its 
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entirety. 
 
Further, a dismissal, even when it is with prejudice, does not serve as a judgment 

barring further litigation for purposes of res judicata as to claims that the parties agreed could 
still be litigated.  A party can waive res judicata (see United Bank & Trust Co. v. Hunt (1934) 1 
Cal. 2d 340, 345-346), and the waiver may appear in a settlement agreement.  (See Villacres v. 
ABM Industries Inc. (2010)189 Cal.App.4th 562, 577; Rest.2d Judgments § 26.)   

 
Here, the Settlement Agreement does not contain a general release of all claims before 

the date of its execution.  Further it says that Kong does not release or waive her rights as a 
shareholder. 

 
The question then becomes whether res judicata or collateral estoppel bars any of the 

individual counts.  
 
 Second Cause of Action, For Production of Corporate Records 
 

The demurrer to this cause of action is overruled, without prejudice. 
 
Plaintiff argues that this cause of action is not barred because res judicata was waived 

by the Settlement Agreement, and collateral estoppel does not apply because the First Action 
never went to trial.   

 
The court has already addressed res judicata.  This cause of action is not entirely 

identical to the one in the First Action because some new records are being requested, they are 
being requested pursuant to new demands, and they are being requested after a reaffirmation of 
Kong’s rights as a shareholder.  Also, the Settlement Agreement preserves Kong’s rights as a 
shareholder notwithstanding dismissal of the First Action with prejudice.   

 
Collateral estoppel applies to prevent re-litigation of issues that were decided in a prior 

case.  (See Mycogen, supra.)  “A prior determination by a tribunal will be given collateral 
estoppel effect when (1) the issue is identical to that decided in a former proceeding; (2) the 
issue was actually litigated and (3) necessarily decided; (4) the doctrine is asserted against a 
party to the former action or one who was in privity with such a party; and (5) the former 
decision is final and was made on the merits.”  (Kelly v. Vons Companies, Inc. (1998) 67 
Cal.App.4th 1329, 1339.) 

 
However, collateral estoppel can be waived the same way that res judicata can.  The 

preservation of Kong’s rights in the Settlement Agreement also means that collateral estoppel 
does not necessarily bar this claim.   

 
Further, even if the court were to sustain the demurrer to this cause of action, plaintiff 

would presumably be entitled to all the same documents pursuant to discovery requests.   
 

 If this cause of action has special significance because it permits Kong to recover 
attorney’s fees or for other unforeseen reasons, this ruling is broadly without prejudice.  If, for 
instance, the court in the First Action ordered that certain records were not discoverable in 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   05/03/17 

 
 

- 15 - 

general or by Kong in her role as a shareholder, defendants may argue that such ruling is 
binding here based on collateral estoppel.  This example is not meant to limit the ways in which 
North Bay will be permitted to argue that the First Action, or rulings in it, shape or limit plaintiff’s 
claims on this cause of action here.   
 

Third Cause of Action, Breach of Contract 
 
The demurrer to this cause of action is overruled.   
 
In this cause of action, plaintiff alleges that defendants have breached the Settlement 

Agreement by denying plaintiff the benefits of shareholder status, specifically, her rights under 
Corporations Code section 1600 as to financial information and under section 1800 as to 
dissolution.  North Bay argues that Kong has failed to state a cause of action because the 
Settlement Agreement contains only two promises – to acknowledge Kong’s shareholder status 
and to provide her a stock certificate.  No other promises exist; or any that exist are barred by 
dismissal of the First Action. 

 
 However, the Settlement Agreement can be read to include a new promise not to contest 
plaintiff’s rights as a shareholder, and the complaint alleges that North Bay has breached that 
promise.  This is sufficient for purposes of demurrer.  The court must accept the plaintiff’s 
interpretation of an ambiguous agreement that is attached to a complaint.  (SC Manufactured 
Homes, Inc. v. Liebert (2008) 162 Cal.App.4th 68, 83.)  Further, while collateral estoppel bars 
relitigation of Kong’s right to involuntary dissolution, the court cannot sustain a demurrer to part 
of a cause of action.  (PH II, Inc. v. Superior Court (1995) 33 Cal.App.4th 1680, 1682-1683.) 

 
Fourth Cause of Action, Involuntary Dissolution of Corporation 
 
The demurrer to this cause of action is sustained without leave to amend. An issue can 

be “actually litigated” for collateral estoppel purposes even though there was no trial before a 
trier of fact.  An issue may be “actually litigated” by the court’s legal ruling on a demurrer.  (See 
Barker v. Hull (1987) 191 Cal.App.3d 221, 226; see Keidatz v. Albany (1952) 39 Cal.2d 826, 
828.)   In the First Action, the court ruled that plaintiff owns too few shares to sue for involuntary 
dissolution of North Bay.  (See Corp. C. § 1800 (a)(2).)  Plaintiff may not relitigate this issue or 
cause of action.    

 
Fifth Cause of Action, Appointment of a Receiver 
 
The demurrer to this cause of action is sustained.  Plaintiff is granted leave to amend to 

request a receiver in her prayer for relief, but not as a separate cause of action.  Receivership is 
a remedy, not a cause of action.  (See Mason v. San-Val Oil & Water Co. (1934) 1 Cal.2d 670, 
673 (describing receivership as “ancillary relief.”)   
 

Sixth Cause of Action, Accounting 
 
The demurrer to this cause of action is overruled.  It is not barred by either res judicata 

or collateral estoppel. 
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21.  TIME:  9:00   CASE#: MSC17-00525 
CASE NAME: KONG VS. NORTH BAY CUSTOM CARE 
HEARING ON MOTION TO COMPEL DEFENDANT TO PRODUCE DOCUMENTS 
FILED BY CAROLYN KONG 
* TENTATIVE RULING: * 
 
 Plaintiff’s discovery motion is taken off calendar until such time as the parties have gone 
through the Discovery Facilitator Program, in accordance with Local Rules 3.300 and 3.301.  
Assuming the parties still need to have this motion heard even after complying with these rules, 
they shall contact this department to schedule a new hearing date.  Plaintiff need not file a new 
motion or pay a new filing fee, but shall file the declaration required by Local Rule 3.301 (d)(7) 
and an update concerning any progress made in resolving this discovery dispute. 
 

   

22.  TIME:  9:00   CASE#: MSC17-00598 
CASE NAME: REDDY VS. YOSEMITE CAPITAL, LLC 
SPECIAL SET HEARING ON: OSC RE PRELIMINARY INJUNCTION 
SET BY PURUSHOTHAM REDDY 
* TENTATIVE RULING: * 
 
 The hearing is continued to June 21, 2017, at 9:00 a.m., in Department 9.  Plaintiff and 
his counsel should both plan to personally appear, and plaintiff should be prepared to submit to 
oral testimony under oath. 
 
 The Court hereby issues a temporary restraining order against foreclosure pending 
the outcome of the continued hearing.  This order shall not prohibit defendants from continuing 
the currently scheduled trustee’s sale to a new date. 
 
 The Court requests supplemental papers from plaintiff on the matters identified below.  
These supplemental papers shall be filed and served on or before May 24, 2017.  If plaintiff 
elects to voluntarily amend his complaint, now that he has counsel, plaintiff shall file the 
amended complaint on or before May 24, 2017.  Any supplemental opposition papers shall be 
filed and served on or before June 7, 2017.  Any supplemental reply papers shall be filed and 
served on or before June 14, 2017. 
 
 The supplemental papers shall address the following matters: 
 
 1. Plaintiff’s Representation.   
 
 On April 13, 2017, plaintiff filed a substitution of attorney form unambiguously naming 
Sean M. Patrick as his attorney of record for all purposes.  On this same date, however, 
plaintiff filed a “Notice of Limited Scope Representation” stating that Mr. Patrick will represent 
plaintiff only concerning “[a]ll law and motion matters, including ex parte applications; discovery 
and depositions.” 
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 This is not acceptable: the Court, and defendants’ counsel, must know whom to 
communicate with on plaintiff’s behalf at any given time, without having to decide whether the 
subject of the communication is a matter that plaintiff might deem a “law and motion” matter.  
(See, Cal. Rules of Prof. Conduct, rule 2-100.)  The Judicial Council Form for limited scope 
representation was not intended to allow a party appearing in pro per to serve as ‘co-counsel’ 
with an attorney of record for an indefinite period of time.  Mr. Patrick must withdraw the “Notice 
of Limited Scope Representation” or substitute back out of this case. 
 
 2. Standing. 
 
 Plaintiff’s Complaint is ambiguous as to whether plaintiff is bringing this action in his 
individual capacity or in his capacity as a trustee; the caption page does not identify plaintiff as 
a trustee, but the first paragraph of the Complaint contains an isolated reference to a trust.  
The Complaint is also ambiguous as to whether the subject loan was taken out in plaintiff’s 
individual capacity or in his capacity as a trustee.  This ambiguity is made acute by two 
additional considerations. 
 
 First, on the day plaintiff filed his Complaint, plaintiff also filed a “Request to Waive Court 
Fees” in his individual capacity.  (See also, Reply filed on 4-25-17 [an undertaking should be 
waived because plaintiff is “indigent”].)  This filing is inconsistent with the allegations of the 
Complaint and plaintiff’s supporting declarations, which allege that plaintiff has sufficient 
resources to purchase a $ 1.3 million dollar unimproved lot in Lafayette and build a home on 
that lot.  This filing is also inconsistent with plaintiff’s allegation that he was able to afford 
monthly payments of $ 5,500 per month, but “could no longer afford” those payments when they 
increased.  (Reddy Dec., filed on 4-13-17, ¶ 15.)  Plaintiff and his counsel are hereby warned 
that the Court takes abuses of the fee waiver procedure seriously; the procedure is meant for 
those who truly need it.  The Court further notes that the Request to Waive Court Fees was 
signed under penalty of perjury. 
 
 The second consideration is that plaintiff has not provided the Court with any of the 
subject loan documents, either as exhibits to the Complaint or as exhibits to a supporting 
declaration.  The Court currently has no documentary confirmation that plaintiff has standing to 
sue, either in his individual capacity or in his capacity as trustee. 
 
 3. Personal Jurisdiction. 
 
 Despite the Court’s warning to plaintiff’s counsel at the ex parte application on April 13, 
plaintiff has not filed a proof of service showing valid service of the summons and complaint on 
any defendant.  Without service of process, the Court has no personal jurisdiction over 
any defendant. 
 
 4. The Inadequacy of Plaintiff’s Complaint. 
 
 Plaintiff’s Complaint is virtually incomprehensible.  More seriously, it does not contain a 
single cause of action that, if successful, would impair defendant’s right to enforce the terms of 
the subject deed of trust. 
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 The key conceptual problem with the Complaint is that plaintiff does not indicate how he 
believes he can borrow $ 550,000, use the proceeds to purchase a valuable parcel of real 
property, and then simply repudiate the loan without paying it back.  (See, Davenport v. Blue 
Cross of California (1997) 52 Cal.App.4th 435, 454-455 [“[a] preliminary injunction is an 
equitable remedy, and … one who seeks equity must do equity”].)  In the absence of a 
substantial improvement in the articulation of plaintiff’s legal theories, the Court is inclined to 
deny the request for a preliminary injunction. 
 
 5. Inconsistencies In Plaintiff’s Position. 
 
 Plaintiff’s version of events contains many inconsistencies, including the following. 
 
 Sophistication.  Plaintiff was sufficiently sophisticated that he was able to locate an 
expensive parcel of unimproved real property he wished to develop, obtain an appraisal of that 
parcel, shop around for a loan broker, close the purchase escrow on the property, and make 
eight monthly payments of approximately $ 5,500.  Yet plaintiff also seeks to characterize 
himself as a naïf with “no experience beyond basic financial matters” who could not possibly be 
expected to understand even the basic terms of the loan documents he signed.  (Reddy Dec., 
filed on 4-13-17, ¶ 19.)  How is it that plaintiff could understand the terms of the “loan quote 
agreement” signed on September 18, 2015, but could not understand even the basic terms of 
the loan documents signed on December 4, 2015?  (Id., at ¶ 9 and ¶ 20.)  The Court finds this 
inconsistency jarring. 
 
 Loan Amount.  Plaintiff sought a loan “to finance the acquisition of” a property valued at 
$ 1.3 million.  (Reddy Dec., filed on 4-13-17, ¶ 3.)  He sought $ 900,000 for this purpose.  (Id., 
at ¶ 9.)  Yet ultimately, he received only $ 550,000.  (Id., at ¶ 12.)  If plaintiff received $ 350,000 
less than he needed to purchase the property, how did the purchase escrow close?  And how 
could plaintiff possibly not have discovered that the loan proceeds were $ 350,000 short until 
some “later” time after close of escrow — apparently September 1, 2016?  (Id., ¶ 9 and ¶ 16.) 
 
 Interest-Only Loan.  Plaintiff alleges that, on September 18, 2015, he was promised 
“an interest only loan of $900,000” and that he “agreed to these loan terms …”  (Reddy Dec., 
filed on 4-13-17, ¶ 9.)  Yet plaintiff later alleges that he “was unaware that the payments did not 
reduce the principal on the loan” until September 1, 2016.  (Id., at ¶ 16.)  How can plaintiff 
complain about an interest-only loan when that is what he bargained for and expected? 
 
 Amended Papers.  In deciding whether and how to amend the Complaint, and the 
papers filed in support of the request for a preliminary injunction, plaintiff’s counsel shall bear in 
mind the limits on advocacy imposed on all counsel.  (See, Code Civ. Proc., § 128.7, subd. (b); 
Cal. Rules of Prof. Conduct, rule 5-200; People v. Jennings (1999) 70 Cal.App.4th 899, 907-
908.)  Plaintiff and his counsel shall also bear in mind the truthful pleading rule.  (See, Larson v. 
UHS of Rancho Springs, Inc. (2014) 230 Cal.App.4th 336, 343-345.) 
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23.  TIME:  9:00   CASE#: MSN15-0686 
CASE NAME: McNEIL-NATALE VS. DUMAS 
SPECIAL SET HEARING ON: MOTION FOR SANCTIONS IN RELATED CASE C11-02757 
SET BY DEPT. 9 
* TENTATIVE RULING: * 
 
See Line 2. 
 

  

24.  TIME:  9:00   CASE#: MSN17-0045 
CASE NAME: HSU VS. SCHREIBER 
SPECIAL SET HEARING ON: PETITION RE: FEE AWARD 
 SET BY DEPT. 9 FROM 3/8/17 HEARING 
* TENTATIVE RULING: * 
 
This is an attorney fee dispute case which was decided by a Contra Costa County Fee 

Arbitration Panel on 12/14/16.  Petitioner agreed to “non-binding” arbitration only, and 

Respondent was required to accept the award and forego his right to dispute it.   Petitioner was 

dissatisfied with the award and timely filed Petition to Vacate  it.  On 3/28/17, the Court set the 

Petition for hearing on 5/3/17, as well as a briefing schedule. 

Petitioner has filed a voluminous 1 1/2”  thick memorandum in support of his Petition, with 

multiple exhibits.  No leave of Court was obtained for excessive page limits.   The exhibits were 

not tabbed as required by Court Rules, but the Court is waiving those requirements and accepts 

and considers the memorandum nevertheless. 

From the documents he filed, it appears that Petitioner’s petition is based on his belief that he 

was entitled to refund of the full amount of fees paid to Respondent and that he believes the 

award for a lesser amount was based on fraud or corruption of the panel.   No evidence was 

presented (except his belief) of any bias, much less corruption or fraud of the panel in arriving at 

the award.  The award contains the reasoning and basis for it, which appear reasonable to the 

Court.  Based on California law, such an award is given validity unless the party seeking to 

vacate the award presents evidence supporting his contention, which Petitioner in this case has 

failed to do. 

Petitioner has failed to establish any valid legal basis pursuant to CCP 1286.2, or otherwise, 

which would allow this Court to vacate the Arbitration Award.  The Petition is, therefore, denied.  

The Fee Arbitration and Findings Award is affirmed in its entirety. 

Petitioner has made unwarranted, unsupported accusations of fraud and corruption against a 

volunteer panel of neutral arbitrators. He is therefore sanctioned the amount of $1,000.00 

pursuant to CCP 128.7. 

 

 

 


